
 

 

 

 

  

 
The Biden (aka Warren) Plan for Bankruptcy Reform 
Law.com – New York Law Journal 
By Mette H. Kurth and Dan Mette | September 18, 2020 

Joe Biden has adopted the Warren bankruptcy plan to his platform which, if he’s 
elected, will have a huge impact on corporate debt and business practices. This 
article outlines what’s on the table under the Warren plan and how reforms will 
likely shake out come January if the Democrats win the White House. 

Bankruptcy reform is not a new topic. In 2005, the credit card industry secured the 
passage of The Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA), 
which not only transformed consumer bankruptcies, making them more difficult and 
costly for individuals, but had far-reaching impacts on commercial bankruptcies under 
Chapter 11, making business reorganizations more challenging. In 2011, the American 
Bankruptcy Institute (ABI) formed a Commission to Explore Overhauling Chapter 11. 
 
The Commission’s recommendations, published after three years and weighing in at 
402 pages, was comprehensive. In 2018, the commission’s co-chair presented its 
findings to a Senate judiciary subcommittee. And in 2019, the ABI’s Commission on 
Consumer Bankruptcy unveiled recommendations for making the bankruptcy system 
more accessible for both financially struggling Americans and the professionals who 
serve them. And… nothing much has happened since. 
 
Meanwhile, Senator Elizabeth Warren has been relentlessly pursuing bankruptcy reform 
for two decades. And notwithstanding her exit from the 2020 presidential race, she has 
persisted. By March, following regular policy meetings between Biden and Warren, 
Biden capitulated, adopting Warren’s comprehensive proposal, Fixing Our Bankruptcy 
System to Give People a Second Chance, renaming it the Biden Plan for Bankruptcy 
Reform, and ending their feud over BAPCPA. The proposals are driven by Warren’s 
empirical studies of American consumers and her dedication to ensuring that not only 
the American dream, but also America’s promise of a fresh start, are not lost to them. 
But the proposals could also impact commercial bankruptcy law and reverberate across 
our financial systems. 
 
Overhauling the System 
 
The bankruptcy system currently presents individual debtors with two choices. File a 
Chapter 7 proceeding and surrender all non-exempt property but keep future income. 
Or file a Chapter 13 proceeding and keep your property but undertake a multi-year 
repayment plan.  BAPCPA introduced a means test to force people with higher-than-
median income into Chapter 13, requiring them to pay more to creditors to earn their 
discharge. Many fail. 
 
The Biden/Warren reforms would eliminate means testing and the two chapters for 
individuals, creating one system with “cafeteria plan” options. The menu would include 
the option of surrendering non-exempt property in exchange for a discharge. Or debtors 
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could opt to file a payment plan to deal with specific financial problems, such as curing a 
home mortgage delinquency, without involving all of their obligations. 
 
The reforms would also streamline the bankruptcy process by reducing paperwork and 
eliminating BAPCPA’s credit counseling requirements. They would eliminate burdens 
that BAPCPA imposed on consumer bankruptcy attorneys, such as requirements that 
they certify their clients’ financial disclosures and their ability to make payments as well 
as restrictions on attorneys’ ability to advertise or advise their clients. 
 
Other provisions include: 
 

• Waiving filing fees for individuals below the federal poverty level, phasing in fees 
above the line, and allowing attorneys’ fees to be paid over time; 

• Allowing individuals to pay rent; to set aside more money for basic needs for 
themselves and their children; and to pay union dues; 

• Discharging local government fines unless related to death, personal bodily 
injury, or public safety; 

• Eliminating the discharge for claims arising from civil rights violations; 

• Permitting debtors to disclose their race, gender, and age for empirical studies; 

• Adjusting personal property exemptions to reflect household size, including 
dependents; and 

• Increasing exemptions for alimony, child support, child tax credits, and the 
Earned Income Tax Credit. 

 
Currently, a debtor who lies or submits fraudulent documents regarding an asset is still 
entitled to an exemption; the reforms would allow courts to deny exemptions to curb 
abuse. 
 
Student Debt 
 
There is much discourse about the student loan debt crisis in America. Today, 45 million 
Americans have incurred $1.5 trillion in student loan debt, including more than a $100 
billion dollars in private student loans. Yet it has become harder to obtain relief from this 
debt. Congress initially passed legislation providing that publicly backed student loans 
could be discharged only with a showing of “undue hardship;” BAPCPA expanded this 
to include private student loans. Over time, courts have come to interpret this as 
requiring individuals to prove a “certainty of hopelessness” before discharging student 
debt—leading to a perception that student loans are non-dischargeable. Judge Cecelia 
Morris, however, issued a momentous decision in New York earlier this year rejecting 
this seemingly impossible hurdle, while the Biden/Warren reforms would make student 
loans dischargeable just like other consumer debts. The potential impact of this single 
change cannot be understated, as it would provide relief for millions of people while 
upending the student loan industry. 
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Relief for Homeowners 
 
The reforms would also enable debtors to get a streamlined mortgage modification. 
Homeowners in foreclosure who had attempted to negotiate a modification in good faith 
could automatically “strip down” their mortgage debt to the property’s market value, 
reducing interest rates to a sustainable debt-to-income ratio. (Similar provisions are 
included for vehicle loans.) 
 
So-called “zombie mortgages” would be addressed, too. These mortgages result when 
lenders start foreclosures while the homeowner, who may have vacated the property, 
remains liable for property taxes and code violations. The reforms would allow a 
homeowner who has vacated to force the lender to take title to the property and pay for 
maintenance. 
 
A uniform federal homestead exemption would be established, set at half of the Federal 
Housing Finance Agency’s conforming loan limit. This would make it easier for most 
people to protect their homes, while preventing individuals from exploiting differences in 
state exemptions. 
 
If these reforms are adopted, expect them to have a significant impact. The Mortgage 
Bankers Association has indicated that the mortgage delinquency rate jumped nearly 
four percentage points to 8.22% during the second quarter of 2020. That is the biggest 
quarterly rise in the history of the MBA’s survey. And FHA loan delinquencies have 
surged to 15.6%, almost twice the rate for all loans and the highest delinquency rate 
since the MBA began recordkeeping in 1979. 
 
Fraudulent Transfers 
 
Under Bankruptcy Code Section 548(a), a trustee may avoid any transfer of a debtor’s 
interest in property, or obligation the debtor incurred, within two years before the petition 
date if made with actual intent to hinder, delay, or defraud creditors. The federal statute 
of limitations is shorter than under some state’s comparable statutes. While the trustee 
can resort to state law under Section 544(b)(1), the reforms would extend the federal 
statute of limitations to match the longest state statute of limitations. They would also 
impose federal criminal penalties for knowingly engaging in, aiding and abetting, or 
receiving an actual fraudulent transfer. 
 
Fraudulent transfer statues can be applied to transfers made to a trust. The reforms 
also directly attack trusts by eliminating both the “millionaire’s loophole” that exempts 
assets in self-settled trusts and revocable trusts from creditors’ claims in bankruptcy, 
and the “spendthrift clause” loophole that protects beneficiaries of dynasty trusts. 
 
Arbitration to Give Way to the Bankruptcy Process 
 
Bankruptcy courts have long grappled with the question of whether and when arbitration 
agreements are enforceable in bankruptcy proceedings. The proposed reforms would 
provide that debtor/creditor disputes must be resolved through the bankruptcy process, 
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not in separate arbitration proceedings. These amendments could reach far beyond 
consumer disputes to include such matters as disputes under labor contracts, which 
often proceed on a class basis, or complex commercial agreements. 
 
Overhauling the Debt Collection Industry 
 
The proposed reforms include a significant overhaul of the debt collection industry. 
Many debt collectors file bankruptcy claims based on debts whose statute of limitations 
has run. In Midland Funding, LLC v. Johnson, the Supreme Court held that this does not 
violate the Fair Debt Collection Practices Act. In their dissent, Justices Sotomayor, 
Ginsburg, and Kagan invited Congress to act. Biden and Warren propose that Congress 
do just that. In addition, debt collection agencies and mortgage servicers that violate 
consumer financial protection laws would find their debts disallowed under the proposed 
reforms. Finally, as recommended by the ABI’s Commission on Consumer Bankruptcy, 
individuals would be allowed to sue and obtain compensation when creditors seek to 
collect on discharged debts, while courts would be empowered to sanction these 
creditors on their own. 
 
Reforms to Chapter 11? 
 
While Biden’s reforms are focused on consumer bankruptcy, not all the ABI’s 
recommendations for reforming Chapter 11 have been ignored. Last year, Congress 
passed the Small Business Reorganization Act, which gave more small businesses 
access to the bankruptcy system while also making numerous improvements to the way 
that their cases are handled. But an unprecedented number of middle market and big 
businesses are also in deep distress, jeopardizing American jobs and our prospects for 
economic recovery. 
 
Luckily, we already know how to help them. The answers are in the report published by 
the ABI’s Commission to Explore Overhauling Chapter 11, which provides a 
comprehensive manual for additional reforms and related statutory provisions needed to 
better balance the goals of reorganizing business debtors and preserving jobs with the 
interests of creditors and stakeholders. With the American economy reeling from the 
pandemic, this is not just important but urgent. 
 
 

 
Mette H. Kurth is a partner at Culhane Meadows, focusing on bankruptcy litigation 
matters. She can be reached at mkurth@cm.law. Dan Mette is also a partner at the firm 
and concentrates his practice on structured finance. He can be reached at 
dmette@cm.law. 
 
Reprinted with permission from the 18th of September issue of the New York Law 
Journal (c) 2020 ALM Media Properties, LLC. All rights reserved. Further duplication 
without permission is prohibited, contact 877-257-3382 or reprints@alm.com. 
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The foregoing content is for informational purposes only and should not be relied upon 

as legal advice. Federal, state, and local laws can change rapidly and, therefore, this 

content may become obsolete or outdated. Please consult with an attorney of your 

choice to ensure you obtain the most current and accurate counsel about your particular 

situation. 
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